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FACTSHEET

TITLE: SPECIAL PERMIT NO. 1985, requested by Brian
D. Carstens and Associates on behalf of Alonzo and
Marijane Athey, to allow the reconstruction and
expansion of a nonconforming use, on property generally
located at 9400 Yankee Hill Road. 

STAFF RECOMMENDATION: Denial

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 09/04/02
Administrative Action: 09/04/02

RECOMMENDATION: Conditional approval, with
amendments as requested by the applicant (7-1:
Steward, Krieser, Bills-Strand, Larson, Taylor, Newman
and Schwinn voting ‘yes’; Carlson voting ‘no’; Duvall
absent).

FINDINGS OF FACT:

1. The staff recommendation to deny this special permit is based upon the “Analysis” as set forth on p.5-7,
concluding that the proposed reconstruction and expansion of Athey Painting, Inc., a nonconforming use, does
not conform with the directives in the Comprehensive Plan.  If approved, this special permit will in effect perpetuate
a nonconforming use in the midst of an existing residential area. 

2. The applicant’s testimony and other testimony in support is found on p.10-11.  The applicant’s representative
submitted a petition in support bearing signatures of 72 residents of Cheney (p.31-34).

3. The record consists of eight letters in support of reconstruction and expansion (p.35-44).

4. The record consists of five letters in support of reconstruction but opposed to the expansion or any increase in
size of the building (p.46-49).

5. There was no testimony in opposition.

6. The applicant requested that Conditions #1.1.3 and #1.2.1 be deleted in order to allow a waiver of the paving
requirement and a waiver of the screening requirements.  (See Minutes. p.11-12).

7. On September 4, 2002, a motion to approve the special permit, limited to the existing footprint, failed 4-4
(Steward, Taylor, Carlson and Newman voting ‘yes’; Krieser, Bills-Strand, Larson and Schwinn voting ‘no’; Duvall
absent). Also see Minutes, p.12.

8. On September 4, 2002, the Planning Commission disagreed with the staff recommendation and voted 7-1 to
recommend conditional approval of the reconstruction and expansion, with amendments deleting Condition #1.1.3
and Condition #1.2.1, as requested by the applicant (Commissioner Carlson dissenting and Duvall absent).

9. The Site Specific conditions of approval required to be completed prior to scheduling this application on the City
Council agenda have been submitted by the applicant, approved by the reviewing departments and the revised
site plan is attached (p.15-16). 

FACTSHEET PREPARED BY:  Jean L. Walker DATE: September 17, 2002

REVIEWED BY:__________________________ DATE: September 17, 2002

REFERENCE NUMBER:  FS\CC\2002\SP.1985
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

P.A.S.: Special Permit #1985 DATE: August 20, 2002
**As Revised by Planning Commission: 9/04/02**

PROPOSAL: A Special Permit to allow reconstruction and expansion of a non-conforming use
(27.63.280).

WAIVER
REQUEST: Waiver of screening along side yards

Waiver of pavement on the parking lot

LAND AREA: Approximately 2.51 acres.

CONCLUSION: The proposed reconstruction and expansion of Athey Painting, Inc., a
nonconforming use, does not conform with the directives in the Comprehensive
Plan. If approved, this Special Permit will in effect perpetuate a nonconforming
use in the midst of an existing residential area.

RECOMMENDATION: Denial
Conditional Approval (**Per Planning Commission: 9/04/02**)

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 67, Irregular Tract in the Southwest Quarter of Section 23, Township
9 North, Range 7 East of the 6th P.M., Lancaster County, Nebraska.

LOCATION: 9400 Yankee Hill Road, Cheney, Nebraska

APPLICANT: Alonzo A. and Marijane J. Athey
5044 Rentworth Drive
Lincoln, NE 68515

OWNER: Alonzo A. and Marijane J. Athey
5044 Rentworth Drive
Lincoln, NE 68515

CONTACT: Brian Carstens
Brian Carstens and Associates
601 Old Cheney Road, Suite ‘C’
Lincoln, NE 68521

EXISTING ZONING: R-2 and AG
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EXISTING LAND USE: The existing building was destroyed by a fire.

SURROUNDING LAND USE AND ZONING:

North: Highway 2 and Agricultural uses- farm AG
utility buildings, residential

South: Residential R-2
East: Agricultural and residential R-2 and AG
West: Residential R-2

HISTORY: This property was converted from AA Rural and Public Use District to AG Agriculture
District during the 1979 Zoning Update. The west 110.0 feet of the site was converted from AG
Agriculture District to R-2 Residential District with the approval of Change of Zone #2795 on March 11,
1994. The property has had several different nonconforming uses including a trucking/excavating
company, a bus facility for a tour and travel company, and most recently Athey Painting. Building and
Safety Department has stated that Athey Painting is  considered ‘General Commercial Use,’ a
nonconforming use under L.M.C. 27.61.010. 

COMPREHENSIVE PLAN SPECIFICATIONS: The recently adopted 2025 Land Use Plan
designates this area and surrounding area as Urban Residential. The Southeast Lincoln/Highway 2
Subarea Plan designates this area as Urban Residential.

P. F11. Housing Opportunities: A range of affordable housing types should be identified, with

opportunities ranging from urban lofts, flats, townhouses, and condominiums in the urban core to

residential acreages in rural parts of the County.

P. F11. Small Business: Recruitment and promotion of our community must include the role of

businesses with 50 or fewer employees. We need to foster new, and maintain existing small

businesses.

P. F15. Quality of Life Assets: Neighborhoods remain one of Lincoln’s great strengths and their

conservation is fundamental to this plan... The Comprehensive Plan is the basis for zoning and land

development decisions. It guides decisions that will maintain the quality and character of the

community’s established neighborhoods.

P. F18. Residential Neighborhoods: Construction and renovation within the existing urban area should

be compatible with the character of the surrounding neighborhood.
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P. F38. General Principles For All Commercial and Industrial Uses:

Commercial and industrial districts in Lancaster County shall be located:

• within the City of Lincoln or incorporated villages

• outside of saline wetlands, signature habitat areas, native prairie and floodplain areas (except

for areas of existing commercial and industrial zoning)

• where urban services and infrastructure are available or planned for in the near term

• in sites supported by adequate road capacity – commercial development should be linked to

the implementation of the transportation plan

• in areas compatible with existing or planned residential uses

• in areas accessible by various modes of transportation (i.e. automobile, transit and

pedestrian)

• so that they enhance entryways or public way corridors, when developing adjacent to these

corridors

• in a manner that supports the creation and maintenance of green space as indicated in the

environmental resources section of this Plan

P. F65. Residential: Preservation of these homes for use by future generations will protect residential

neighborhoods and allow for many households to attain the dream of home ownership.

A safe residential dwelling should be available for each citizen.

UTILITIES: This site is outside the city corporate limits and therefore does not receive City of Lincoln
utility service. It is serviced by Cheney S.I.D. #5, and receives Lancaster County rural water service.

TOPOGRAPHY: The property slopes slightly to the north.

TRAFFIC ANALYSIS: In both the “Existing” and the “Future Street and Road Network Functional
Classification” Yankee Hill Rd. is classified as a Rural Minor Collector at the this site.

PUBLIC SERVICE: This site is outside the city corporate limits and therefore does not receive City
of Lincoln services. Services that are received include Lancaster County Engineering, Rural Fire
services, and services from the Lancaster County Sheriff.

REGIONAL ISSUES: Cheney is a residential area. It is also an entryway into the City of Lincoln. The
approval of this Special Permit will be similar to approving a spot Change of Zone to commercial. The
approval will also discourage residential development on the abutting land.
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ENVIRONMENTAL CONCERNS: The Lancaster County Health Department has responded with
concerns about potential environmental hazards associated with the nonconforming use. The
comments are as follows:

• The LLCHD has concerns regarding the storage or use of hazardous materials and/or
chemicals on this property.  The applicant indicates that the use of the property will consist of
contractor’s offices and ware-yards only.  There is no mention of what types or quantities of
chemicals/materials will be stored on-site.

• While the LLCHD does recognize the previous uses of this property, the LLCHD requests, in
writing, a complete list of chemicals, paints, and hazardous materials and their quantities that
will be stored on-site. Therefore, at this time, the LLCHD cannot make an accurate assessment
of possible negative public health impacts and requests that action on the special permit be
delayed until we have the opportunity to conduct a risk assessment based upon what will be
stored on-site.

AESTHETIC CONSIDERATIONS: The structure required for this nonconforming use is commercial
in nature and does not coincide with the adjacent residential aesthetics. It will be a large warehouse
in the center of a residential area.

ALTERNATIVE USES: The alternative uses for this site are the uses permitted by the zoning districts
R-2 and AG.

ANALYSIS:

OVERVIEW: The applicant has requested a special permit for the reconstruction and expansion of
a non-conforming use. Two waivers are requested, a waiver of screening along side yards, and a
waiver of pavement on the parking lot. In addition, a request to include in the conditions of the special
permit that future use shall be limited to “contractors offices and ware-yards only” has been requested.

This site is a pre-existing, non-conforming general commercial use located in the midst of  a residential
area. It is not in conformance with the Lincoln Lancaster County Comprehensive Plan, as the area is
delineated as urban residential, not commercial. As a non-conforming use that has been destroyed
by fire this request is not the only option for the applicant. In addition, granting this special permit will
allow a non-conforming use to continue indefinitely and which is refuted by 27.61.050, “Restoration
after Damage...When the use of a building is nonconforming as defined in this chapter and such a
building is damaged by a fire, explosion, act of God, or the public enemy to the extent of more than sixty
percent of its fair market value, it shall not be restored except in conformity with the regulations of the
district in which the building is located, or in conformance with the provisions of Chapter 27.75 or
Section 27.63.280,” (page 27-138). 

The approval of this Special Permit would perpetuate the nonconforming use, and this is refuted by the
very definition of a “nonconforming use” as “the use of any building... which was existing and lawful
immediately prior to the effective date of this title and which does not conform with the provisions of this
title..” (P. 27-11, Title 27 of  L.M.C.). 



-6-

The intent of the nonconforming definition in the zoning code is to identify that a use is not permitted
in a specific district, yet since it was there previous to a zoning district update by the City it is allowed
until such circumstances occur to destroy or eliminate the use, its existing structures, and the business
therein. When those circumstances do occur, as they have with the fire at Athey Painting, the right for
a nonconforming use to be conducted there is withdrawn, thereby encouraging a permitted use of the
district to be conducted on the site. 

The negative impacts on the adjacent residential area of this nonconforming use far surmount any
reason to approve this Special Permit.  Future residential development on this site will be discouraged,
as will residential development adjacent to this site. 

1.SPECIAL PERMIT REQUIREMENTS FOR EXPANSION OF A NON-CONFORMING USEPER
L.M.C. 27.63.280:
In all zoning districts, except the B-5 zoning district, a special permit may be granted to authorize the
issuance of a building permit to permit the enlargement, extension, conversion, reconstruction or
structural alteration of any building located upon premises, the use of which constitute a nonconforming
use.  In consideration of applications for such special permits, the following criteria shall be given
specific
consideration:

(a) Effects on adjacent property, traffic, city utility service needs:
The approval of the reconstruction, and expansion of this non-conforming use does not add to the value
of the adjacent properties. Truck traffic resulting from employees and customers of Athey Painting will
continue, and perhaps increase as a result of the expansion of the structure.

(b) Density of land use zoning for the subject property and adjacent property:
The area in which the subject property is located is identified as a high density area of land use,
specifically urban residential. It is important to note that the approval of this special permit would allow
the continuation of a non-conforming use into the future. As L.M.C. 27.61.010 of Chapter 27.61
“Nonconforming Uses and Nonstandard Uses” states, the permitted future uses would include general
commercial, retail sales and service, office buildings, multiple-family residential, and single-and two-
family residential. The paint operation could be converted to any general commercial, retail sales and
service, or office building without a public hearing. Retail use generates a substantial amount of traffic.
Approval of the special permit would not be in conformance with the density guidelines of the
Comprehensive Land Use Plan. 

(c) The degree of hardship upon the applicant which would be caused by failure to grant
such a permit. (p.27-152).
The applicant has stated in writing that the denial of this special permit would be an extreme hardship.
“To relocate my business in Lincoln is not an option due to the amount of equipment I need to store.
It would be an incredible burden to take on the debt necessary to purchase a parcel large enough to
run my business. I am 55 years old, too young to retire and too old to take on a huge debt.” 
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Special Permits are assigned to the land and are not restricted to the present applicant. To be
economically fair to other similar businesses this business should be located on land that is zoned
appropriately.

Planning Commission review and City Council approval is required for this use.

2.  CITY-COUNTY HEALTH DEPARTMENT RESPONSE:  The accompanying documentation
indicates that the property in question has been a non-conforming use since 1979.  The LLCHD
agrees with this statement concerning the current zoning and the past uses of this property.

• The LLCHD has concerns regarding the storage or use of hazardous materials and/or
chemicals on this property.  The applicant indicates that the use of the property will consist of
contractor’s offices and ware-yards only.  There is no mention of what types or quantities of
chemicals/materials will be stored on-site.

• While the LLCHD does recognize the previous uses of this property, the LLCHD requests, in
writing, a complete list of chemicals, paints, and hazardous materials and their quantities that
will be stored on-site. Therefore, at this time, the LLCHD cannot make an accurate assessment
of possible negative public health impacts and requests that action on the special permit be
delayed until we have the opportunity to conduct a risk assessment based upon what will be
stored on-site.

3. PUBLIC WORKS RESPONSE: The Public Works and Utilities Department has no objections to
waiving the side yard screening requirements. They have no objection to waiving the requirement for
parking lot paving due to the fact that Yankee Hill Road at this location is currently a gravel road.

4.  CITY PARKS AND RECREATION RESPONSE: The Parks and Recreation Department
recommends that street trees and screening be provided along Highway 2.

5. COUNTY ENGINEER RESPONSE: The County Engineer has no objections to this special permit.

6.   BUILDING AND SAFETY DEPARTMENT RESPONSE: We believe this use should be classified
as a General Commercial category of use under Section 27.61.010 LMC.  Even if any prior uses were
less restrictive, Section 27.61.010 requires that if a nonconforming use has been changed to a more
restrictive use, it shall not thereafter be changed to a less restrictive use.

7. WAIVERS: The applicant requests two waivers. A waiver of screening along side yards, and a
waiver of pavement on the parking lot. The Parks and Recreation Department recommend
recommends that street trees and screening be provided along Highway 2. The Planning Department
recommends screening in accordance with the City of Lincoln Design Standards, Title 3.50. Therefore
both departments recommend denial of waiving the screening.

The Planning Department recommends paving the parking lot, in accordance with the City of Lincoln
Design Standards, Chapter 3.45, Section 3.5.
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CONDITIONS:

Should the Planning Commission choose to recommend approval the following are suggested
conditions:

Site Specific:

1. After the applicant completes the following instructions and submits the documents and plans to the
Planning Department office and the plans are found to be acceptable, the application will be scheduled
on the City Council's agenda:

1.1 Revise the site plan to show:

1.1.1 Symbols that are not as similar to each other as they are currently in the
legend on page 1 of 2 for existing wood and chain-link fences

1.1.2 A 25' Front Yard Setback on the north lot line

1.1.3 Parking lot conforms to design standards (**Per Planning Commission,
9/04/02, at the request of the Applicant**)

1.1.4 Add utility easements required by L.E.S.

1.2 Revise the landscape plan to show: 

1.2.1 Adequate screening and landscaping to meet the City of Lincoln Design
Standards (**Per Planning Commission, 9/04/02, at the request of
the Applicant**)

2. This approval permits the reconstruction and expansion of a nonconforming use.

Denial of waiver to parking lot design standards. Approval of the waiver of parking lot paving;
however, the handicap stall will be paved. (**Per Planning Commission, 9/04/02, at the
request of the Applicant**)

Denial of waiver to landscape screening. Approval of the waiver of landscape screening.
(**Per Planning Commission, 9/04/02, at the request of the Applicant**)

General:

3. Before receiving building permits:

3.1 The construction plans shall comply with the approved plans.
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STANDARD CONDITIONS:

4. The following conditions are applicable to all requests:

4.1 Before occupying the building all development and construction shall have been
completed in compliance with the approved plans.

4.2 All privately-owned improvements shall be permanently maintained by the owner or an
appropriately established homeowners association approved by the City Attorney.

4.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

4.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment.  The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

Prepared by:

Abigail Davis
Planner
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SPECIAL PERMIT NO. 1985

PUBLIC HEARING BEFORE PLANNING COMMISSION: September 4, 2002

Members present: Steward, Krieser, Bills-Strand, Larson, Taylor, Carlson, Newman and Schwinn;
Duvall absent.

Staff recommendation: Denial.

Abigail Davis of the Planning staff submitted four additional letters for the record:  one in support, one
in support without expansion, and two in opposition.

Proponents

1.  Brian Carstens testified on behalf of the applicant, Athey Painting.  On July 26, 2002, the Athey
Painting existing structure was hit by lightning.  Currently, it is a nonconforming use which the applicant
has occupied for six years.  It had been a bus terminal and excavating company prior to that time.  He
is requesting a special permit to reconstruct and expand the nonconforming use.  It has been a
nonconforming use since the early 1970's.  The existing building was about 6,000 sq. ft. and the
applicant is now requesting 10,800 sq. ft.  The increase would allow him to park more vans inside the
building as well as allow for deliveries.  Athey Painting does a lot of finishing of cabinetry, doors and
some trim.  With the larger building, they can bring the trucks inside to unload to get them out of the
weather.

The applicant is requesting to waive paving of the parking lot.  It is a gravel parking lot and has been
forever.  Yankee Hill Road is currently graveled.  With regard to the screening waiver, Carstens advised
that the east and west property lines have some screening in the fence line today--volunteer trees--
which is adequate during the summer time.  The applicant has been there for over six years.

The applicant had a community meeting with about 50 people in attendance with overwhelming support
for him to rebuild, but there was some concern about the expansion.  The original application by the
applicant suggested a condition that the building only be used for contractor, sales and storage yards,
but the City Attorney is not allowing this type of condition on a special permit.

Carstens submitted a petition signed by 72 residents of Cheney in support.

There is a single family house to the east and a small detached garage, and then the ground to the
west is vacant because the house was condemned and removed.  The Catholic Church is to the west,
with Spanel Engines (zoned I-1) further west, then three residences and residences on the west side
of 91st.  There is single family immediately across the street.  The owner directly south has signed the
petition in support.
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Carlson asked the applicant to respond to the letters with concern about the expansion.  Carstens
indicated that the applicant would consider not expanding as an option as opposed to a denial.  He
would rather have a larger building but would rather have the smaller building than no building.

Steward confirmed that the proposed expansion is basically to the north.  Carstens indicated that it is
to the north and 12' to the west.  There is no one in that direction.  Steward asked whether the old
building was totally razed.  Carstens advised that the perimeter walls had to be pulled down during the
fire.  It was a tilt-up concrete building.  They will be constructing a steel building.

2.  Gayle Hanshaw, President of Cheney Community Improvement Program, submitted a letter
from the CIP stating that the majority of the members of the community are in support.  They did voice
the potential concerns, but after further review they are still in support.  The property has been in
commercial use for quite some time.  There was a salvage yard to the west for 50 years.

3.  Lonnie Athey of Athey Painting, the applicant, testified, stating that he purchased the property
six years ago as a commercial building for $268,000.  He can’t afford to buy property to build upon in
the city.  He walked the Cheney community and there were only four people who had objections.  Athey
assured that the new building will be much better looking than what burned down.

There was no testimony in opposition.

Staff questions

Carlson asked staff whether conditions could be crafted to allow rebuilding on the existing footprint.
Ray Hill of Planning staff believes the conditions could be worded such that the building be limited to
6,000 sq. ft.  The applicant is requesting an expansion plus a special permit to reconstruct a
nonconforming use.  The Commission could limit the approval to reconstruct a nonconforming use.
Steward does not believe that 6,000 sq. ft. would guarantee reconstruction of the footprint.  Hill stated
that if there is any change to this site plan it would have to be amended and could be amended
administratively if it is limited to 6,000 sq. ft.  This special permit approves a specific site plan.

Schwinn wondered whether there was any consideration given to rezoning this area to make it a
conforming use.  Hill suggested that the Commission had that opportunity during the update of the
Comprehensive Plan.  The staff does believe that it is an entryway into the community.  If you do
approve this particular special permit, it does leave the question as to whether the community should
consider rezoning.  The staff believes it will have some impact on whether the rest of the land will be
developed as residential.

Schwinn noted a large lot to the west.  Have we considered a subarea study for the Cheney area?
Davis advised that Cheney is included in the Southeast Lincoln Highway 2 Subarea Plan; however, it
recognizes the existing uses.  The site is shown as Urban Residential on the subarea plan.
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Response by the Applicant

Carstens explained that a few of the Cheney property owners had hired him during the time of the
Comprehensive Plan amendment for the shopping center to attempt to come up with a mixed use
project and just could not get community consensus.  That is why it was left alone in the subarea plan.

Carstens requested that Condition #1.1.3 be deleted and that the waiver of paving be allowed.  They
will agree to pave the handicap spot. 

Carstens also requested that Condition #1.2.1 be deleted to allow the waiver of screening as
previously discussed.

Public hearing was closed.

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: September 4, 2002

Larson moved approval, with conditions, with the amendments as requested by the applicant,
seconded by Bills-Strand.

Carlson moved to amend to require the reconstruction on the existing footprint, with the amendments
to allow the waivers, seconded by Steward.

Carlson is sympathetic to the idea of rebuilding what was already there and he knows it may not be in
the same context, but it is analogous to an older area that burned down that is nonconforming and the
neighbors think it could work.  He worries about the precedence by approving the expansion.

Bills-Strand commented that if the majority of the people signed the petition in support, she will vote
for the people that live there.

Motion to amend failed 4-4: Steward, Taylor, Carlson and Newman voting ‘yes’; Krieser, Bills-Strand,
Larson and Schwinn voting ‘no’; Duvall absent.

Larson believes Athey has been a great support to the community and he believes it is a modest
expansion that is being requested.

Main motion for conditional approval, with amendments as requested by the applicant, carried 7-1:
Steward, Krieser, Bills-Strand, Larson, Taylor, Newman and Schwinn voting ‘yes’; Carlson voting ‘no’;
Duvall absent,












































































